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ISSUES PRESENTED FOP REVIEW 


1- The complaint presented a substunci al question requiring 
the convening of a statutory three-judge court for the 
purpose of deciding the constitutionality of Sec. 203 (a) 
of the Immigration and Nationality Act of 1952, 8 U.S.C. 

Sec. 1153 (a). 

2- The District Court acted ultra vires in concluding that 
Section 203 (a) is valid and constitutional. Such conclusion 
can be reached only by a three-Judge statutory court, 28 U.S.C. 
Sec. 2282 and 2234. 

3- Section 203 (a) invidiously discriminates against American 
citizens born in the Western Hemisphere and in favor of 
American citizens born in the Eastern Hemisphere in that if 
denies to the former that which it grants to the latter, con¬ 
trary to the Equal Protection of the Laws clause of the 
Fourteenth Amendment to the Constitution of the United States. 

4- A three-judge statutory court may properly set a limit 
on the power of Congress to create the said invidious 
discrimination. 


1 





tJT-iTSMii.T C? 


ACTS 


Toby Zambrano appellant hare and plaintiff ~alow ("Zambrano i 
was born _.n Ecuador and was subsequently granted U.S. citizen¬ 
ship. In January, 1973, Zambrano filed with the appellee 
District Director of the Immigration and Naturalization 
Service, a Form 1-130 petition to classify his brother Segu.ndo 
Maximo Zambrano a3 his "immediate relative" for the purpose 
of the issuance of an immigrant v.sa. The District Director 
denied the petition on the basis that Zambrano's brother, 
also born in Ecuador, was not eligible for any preference 
classification under Section 203 (a)(5) of the Immigration 
and Nationality Act of 1932, 8 U.S.C. Sec. 1153(a)(5),R.3a. 
Zambrano appealed to the board of Immigration Appeals to 
review and reverse the decision of the District Director 
dated 5/18/73. The Board dismissed the appeal, stating 
that it was not empowered to pass upon the constitutionality 
of the laws it administered, R.4a. Zambrano then brought 
an action in the United States District Court for the 
Eastern District of New York, R.la, and moved to impanel 
a three-judge Court pursuant to 20 U.S.C. Sections 2282 and 
2234, R.7a. The District Court Judge denied Zambrano's 
motion and declared that Sec. 203 (a) of the Immigration 
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and Nationality Act was constitutional, H.Ha. It also 
gran tod 'he District Director's motion to d.' miss the 
action, -:.6a. This appeal followed, R.12a. 

ARGUMENT 

POINT_J_. The District Court improperly denied 
Zambrano's motion to convene a three- 
judge Court. 

Zambrano contends that the District Court acted improperly 
in ruling that Sec. 203 (a) was constitutional without 
convening at three-judge Court. It is retrodding well- 
plowed ground to state that an issue must be substantial 
before the expense of convening a three-judge Court should 
be incurred. And the Supreme Court has instructed that 
the lack of substantiality may appear "either because it 
(the issue raised) is obviously without merit or because its 
unsoundness so clearly results ^rom the previous decision 
of this Court so a3 to foreclose the subject." 

Bynum v. Connecticut Commission on Forfeited Rights, et al 
410 U.S. 173. 

The District Court apparently coupled its interest in 
judicial economy with its consideration as to the gravity 
of the Federal question presented by the plaintiff appellant. 
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The Di .riot Court stated: At the outlet Lh .* Court conclu'iv . s 

plaint L - : has not present..d i substantial -scion for the 
convening »f a three-j iga .. i >t unraindi 

of its r-.sorrisibility to eiully scrutinlz? t request to 
convene a t»:ree-judge Court in the interests of judicial 
economy",R.9a. While one cannot deny that the three-judge 
Courts constitute a time-work drain on the Federal Judicial 
system, no plaintiff who has net the standards required for 
convening of such a court should be denied one. 

When a plaintiff asks for the appointment of a three- 
judge court, it is the duty of the District Court to 
ascertain whether a substantial federal question va3 presented, 
The District Court stated that the question rained by the 
plaintiff was not substantial but it did not indicate 
whether it found that the issue presented to the Court was 
insubstantial by virtue of beirg obviously without merit or 
whether it lacked substantiality bec a use its unsoundness so 
clearly resulted fro m the previous decisions of + h j U.S, 

S upreme Court, so as to foreclose the subject. 


POINT TT . The issues presented below were not 
without merit. 

For at least two reasons Zambrano cannot assume that the 
District Court tl >u jht that the issues i mted to the* court 
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wore without merit. First, Z rob r a no in his memorandum of 
law submitted to the District Court, asked whether the 
District Co art should detorni - ' ; f an exorcise by Congress 
of one of its enumerated powers is valid if such, exercise 
clashed with any rights guaranteed to United States citizens 
under the U.S. Constitution. In this controversy the power 
of Congress'to make law3 concerning the entry of aliens into 
the U.S.A. clashed with the United States Constitutional 
guarantee co U.S. Citizens of '• equal protection under the 
law". 

The Senate Report (Judiciary Committee) #743, states in 
part as follows: 

"Purpose of ehe Bill. The principal purpose of the bill 
as amended is to rooaal the national origins cruota provisions 
of the Immigration and nationality Act and to substitute a 
new system ior the selection of immigrants to the U.S." 

Zambrano had asked the Court to consider what legitimate 
governmental interest was protected by the classification 
system as established under Sec. 203 (a) of the Immigration 
and Nationality Act and to weigh the same governmental 
interest against the fundamental personal rights of Zambrano, 
that the said classification system endangered. In resolving 
the problem of how to limit qualitatively the number of 
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Emigrants into the '.S., 


C r .T.r.*:‘33 2 po rated into the 


ration and t.‘a-.l .nility Act a sy.»- ■ of selecting fro: 

ntirr. populati . f potential i .i.nt visa uppli jar. 

people who r.i ;i ther close far _y ties with U.3. 
ens and legal permanent residents or chose whose 


talents can directly contribute to the welfare of the U.S. 

The selection is based mainly on the view that social cohesion 
is dependent c.n the complex web of e mot iona'l tru tun I it ius 
which bind members of the same family together with all the 
"utually supportive connotations—affectionated, moral, and 
financial—that "family" implies. Given this rationale the 
incorporation of a system of permitting United Gfates citizens 
with Eastern Hemisphere born brothers and sisters to ha/e 
the companionship of their foreign brothers and sisters and 


of denying the sane right to U.S. citizens with Western 
Hemisphere born brothers and sisters, is blatant and invidious 
discrimination. Since one's brothers and sisters are qenerall 
natives of the same country as one's country of origin, the 
discrimination becomes one invidiously based on one's 
national origin. 


Moreover, to further point out the merits of the issue, 
Zambrano called tv-a Co\:rt'r. attention tyo the able dissent 
of Justices Marshall and Brennan in Kloied^ east v. Handel 
409 U.S. 753, wherein the learned Justices took cognizance 
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exclusion. This is a case concerning Congress' right to 
exclude aliens versus the right of U.S. citizens to equal 
protection under the Constitution. Obviously there is 


merit to the issue as it was set out by Zambrano. 

Second, conceding the fact that there was merit to the 
Zambrano's request to the District Court that it convene a 
three-judge Court to determine the constitutionality of 
Congressional legislation that abrogated rights guaranteed 
to U.S. citizens by the U.S. Constitution, one must then 
assume that the District Cou 't throught that the Zambrano's 
position vas unsound as a result of previous decisions 
handed down by the Supreme Court. Apparently in this 
context the District Court cited Kleindienst v. Mendel , 
supra, Galva n v. Press 347 U.S. 322 and i nter alia , Lcn 
Moon Sing v. U.S . 150 JJ._S. 538. The Court's decision in 
Lem Moon Sing v. U_._S., supra, v/as handed dovm in the era that 
saw the Supreme Court issue its decision in Ple.ssy v. Ferguson 
163 U.S. 537.(1306). Zambrano not being unmindful on the 
fact that Mr. Justice Harlan wrote a dissenting opinion in 
the same. Moreover, one must also note that the Chinese 



excl ; > :as ss dealt wit) t ft fo elusion and 


the i 

of ■:. s. - : 1 ' ; 

a3 in 

no way i' ■ 

• 1 zed 

as it is 

hero. 

/ess itce'f has 

. licat< 

:u by att-. • 

■ : ng 

to 

nbo!is 

- national origin 

i -ruotu 

that race 

u vali 

i not 


be a fur'r .* in U.S. immigration policy. 

Justice Frankfurter, in authoring the Supreme Court's 
decision in C alvan v. Press suora , referred to Harrisiad 35 v. 
Shaughnessy 342 U.S. 580 (1951) in authoritative terms. In 
the latter case the Supreme Court observed that any policy 
towards aliens is vitally and intricately interwoven with 
contemporaneous policies in regard to the conduct of foreign 
affairs, the war power and the maintenance of a Republican 
form jf government. Yet the Court then stated at 589, 

"such matters are so exclusively entrusted to the political 
branches of government as to be largely immune from Judicial 
inquiry or interference." (emphasis supplied). But there are 
limits. 

In Kleindienst v. Mandel supra (as the District Court noted) 
the Supreme Court stated, "we are not inclined in the present 
context to consider this line of cases." There is clearly 
therefore, no foreclosure by the Judiciary of its right to 
pass upon the constitutionality of Congressional legislation 
in the area of Immigration. We must note again that oven 
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riaht to re w-w 


while the Supreme Co .:*fc was reser - : r>g its 

* 

Congressional legislation in the ar n Immigration, r 1 
. ; : roc snl y in j east v. M3d : lone of the < i ■. • , 

ited by the Dis ; - Court, in any . Involved either 
a U.S. citizen's right co equal protection of the law, or 
(2) the type of familial relationship involved here hut 
rather cases involving membership in political parties. 
Clearly then, in view of the foregoing, the District Court 
could not possibly find that Zambrano's position Inched 
substantiality as a result of previous U.S. Supreme Court 
decisions. 

Moreover, the District Court cited Kleindienst v. M andel 
supra . Ca lvan v. Press supra , among others, and then asserted 
that it had to conclude that the Act under attach v;as valid 
and constitutional. Because the Supreme Court has in the 
pa3t held that certain Acts of Congress in the aroa of 
Immigration v/ere constitutional, and because the Court has 
been reluctant to inquire into Congressional action in this 
aroa, it does not follow a fortiori , as the District Court's 
decision suggests, that the Act in question is valid and 
constitutional. Each Act of Congress must stand or fall on 
its own merits. The constitutionality of the Act in question 
is not a subject for international diplomacy. Nor does it 
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f. seek 
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'ey power 

i i vel • 

so it 

Ui.dc ■ the Const 

L r — .»1 

Zambrano 


only seeks ; i.a/a the Court stop Congress fron depriving 
him of the express Constitutional guarantee 1 Equal 
Protection under the Law. 

In passing, Zambrano must note that the District Court 
cited Faustina v. INS, 302 F. Supp. 212, aff'd 432 F. 2d 429 
as authority for tho insubstantiality of the Zambrano's 
position and inso f acto for the constitutionality of the 


act in question. Zambrano does not knew v/hat weight the 
District Court applied to Faust ; . no v. IN:? supra , but the 
Supreme Court h.as stated that the decisions relied on to 
establish the insubstantiality of the issues presented, must 
be decisions of the U.S. Supreme Court. 

Point III . The Constitution limits tho power of 
Congress to discriminate between U.S. 
citizens on account of national origin. 

The power of Congress to discriminate is limited by the 
Due Process clause oi the Fifth Amendment which includes the 
principle of Equal Protection when a federal statute discriminates 
in an invidious manner or deprives persons of '-.heir "nndnmen - al 
constitu a : .or.nl rich us (italics supplied). Pi chard sc n v. Bel ■'-her 
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•'.04 U.S. 78 


. o . 


4 97. 


Here Congress 


, ir j- ’ j 22. v • Sheroe ' 
i discrir.it ..i.. ;, : ~» deprive '. - : .3. citizen o' i ; 

<03titutio:ito equal protacf.i.-.n under the J nv. 

n Vie be ~ v. . .. ■ ~ualr.y and Surety Co . 4Q6 U.S. l‘i-, at 

73, the Court stated that the essential inquiry in all equal 
protection cases was inevitably a dual one. '"What legitimate 
state interests does the classification pronote? What fun¬ 
damental personal righto might the classification endanger?" 

The Court must question not the importance of what interest, 
but how the challenged statute will promote it. Justice 
Pahnquist in his dissent in ’Weber supra states, "Surely there 
could be no better nor more succinct guide to sound legisla¬ 
tion than Lhcit suggested by these two questions. The pur¬ 
pose of the statute in question was to establish a new system 
of preferential admissions based upon the existence of a close 
family relationship with U.S. citizens or permanent resident 
aliens and upon the advantage to the U.S. of the special 
talents and skills of the intending immigrant. The presumption 
of constitutional validity must disappear when the government 
enacts legislation the purpose of which is to create classes 
based upon criteria that in a constitutional sense are 
inherently suspect:. Prime examples of such suspect classifi¬ 
cations are those based on race, nat ional origi n, alienage, 
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indigency or illegitimacy. ‘ .rrod by Sec. 203 (a) 

l\. : a bringing hi . then : nto a ' .. Since brother 
: • at -*3 are aim s . . uriably born . so -.o cour.tr/, . 

t - c :luia tl . S. c ; wa .■ ■ : ' 

right of equal protection under the law, that is, the right, 
to petition icr hit brother because of the Plaintiff-appellant*s 
national origin. 

The impact of Section 203 (a) on interests protected by 
the Fifth 7v\endment is not outweighed by any compensating 
protection it may be said to give against the erosion of 
any interest within the sphere of governmental concern. 'Hie 
constitutional guarantee of equal protection u der the law, 
violation of which is forbidden as part of domestic law 
must not be determined to be valid when used to classify 
aliens and exclude them absolutely or conditionally. If 
the ultimate evil to be guarded against is the admission 
of too many immigrants to the U.S.A., Congress can establish 
equal numerical limit lions for each hemisphere (without 
violating the equal protection constitutional guarantee) 
by applying the classification system to both hemispheres. 

CONCLUSION 

For the reasons set forth above appellant respectfully 
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prav:; t.the Order jz ' • 

Eastern District of ' i '• 
to con /■ ; i three-j 
appellee's notion to dismiss 


U.S. Distri for the 

denyLng Z: brano's mot I on 

"rict Court .r: cj •*:iting 
the action he reversed. 


Respectfully submitted. 





ANTONIO C. MARTINEZ 
Counsel for Appellant 
324 West 14th Street 
New York, N.Y. LOO14 


New York, N.Y. 

December , 1974. 
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; r . 3 n r-j’UTIC :.v 

: is ions 


" ATUTO ?.Y 


Amendr e: - . * •: / v '.he Constitu - . . - the Unit a-.: 

:tior. 1. - - 1 orn o ■ iralized 

es, - o the : liction the. - 

tizens of the United States an:J ;f the State v/h :hey 

reside. Wo State shall make oi enforce any law v;h Lch shall 
abridge the oriviloges or immunities of citizens of the 
United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law; 
nor deny to any parson within its jurisdiction the equal 
ocotection of the laws. 


Amendment 7 to the Constitution of the United States: 

Wo person shall ba held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a 
Grand .Jury, except in cases arising in the land or naval 
aforces, or in the Militia, when in actual service in tine 
of War or public danger; nor shall any person be subject 
for the same offence to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal case to 
be a witness against himself, nor be deprived of life, 
liberty or property, without due process of law; nor shall 
private property bo taken for public use, without just 
compensation. 


28 U.3.C. Sec. 2282.- Injunction against enforcement of 

Federal statute; three-judge court required. 

% 

An interlocutory or permanent injunction restraining the 
I , i on or executioi of iy Act oi Congr s . 

for repugnances to the Constitution of the United States 
shall not be granted by any district cour*: or judge thereof 
unless the application therefor is heard and determined by 
a district court of three judges under section 2204 of this 
title. June 20, 1948, c.646, 62 Stat.968. 


28 U.S.C. Sac. 
procedure. 


2204.- Th ree-judge district court; 


composition; 


In any action or proceeding required by Act of Congress 
to be heard and determined by a district court of three 
judges the composition and procedure of the court, except 
as otherwise provided by law, shall be as follows: 


1 




(1) The distric" judge to w' .1:3 application fo:: 
injunction or ot .ec relief is prvs :m;cd shall constitute 
one member of s -n court. On t a ling of the application, 

■ shall torchedi notify the uc • • the ci '"If, 

•-ho shall designs two other jeoges, at least one or . ,m 
shall be a c '.rev iv. iclge. Such j arise.; sh ill serve ns 
embers of t> • -" - to hear and deco- -nine the action - : 

proceeding. 

(2) If the action involves the enforcement, operation or 
execution - of State statutes or State administrative orders, 
at least five days notice of the hearing shall be given to 
the governor and attorney general of the State. 

If the action involves the enforcement, operation or 
execution of an Act of Congress or an order of any department 
or agency of the United States, at least five days' notice 
of the hearing shall be given to the Attorney General of 
the United States, to the United States attorney for the 
district, and to such other persons as may be defendants. 

Such notice shall be given by registered mail or by 
certified mail by the cler): and shall be complete on the 
mailing thereof. 

IMMIGRATION AND NATIONALITY ACT OF 1952, 8 U.S.C. 

Section 201, 8 U.S.C. Sec. 1191. Numerical limitations on 
total lawful admission - Quarterly and yearly limitations. 

(a) Exclusive of special immigrants defined in section 
1101(a) (27) of this title, and of the immediate relatives 

of United States citizens specified in subsection (b) of 
this section, the number of aliens who may be issued im¬ 
migrant visas or who may otherwise acquire the status of 
an alien lawfully admitted to the United States for 
permanent residence, or who may, pursuant to section 1158 
(a) (7) of this title enter conditionally, (i) shall not 

in any of the first three quarters of cir.y fiscal year 
exceed a total of 45,000 and (ii) shall not in any fiscal 
year exceed a total of 170,000. 


Immediate relatives defined 


(b) The "immediate relatives" referred to in subsection 
(a) of this section shall mean the children, spouses, and 
parents of a citizen of the United States: Provided, That 
in the case of parents, such citizen must be at least twenty - 
one years of age. The immediate relatives specified in this 






subsection who i •' .thervise .7 

' r migrants oh a l L - ndmictai 2, 
a numerical 3 : ~ . .ions • n this 


'1 for admission as 
.itbout - . ard : - 


deletion 203 (a) 

' c ir m itt >; ant vi .. 
nr cert-::.! lim.ir. 


•' U.3.C. Sec. _ i :*) (0). .Ml . : it ion 

11 ago tries ol ' 'ence priorifci i ; 
i conditional : ; waiting 1 - . ■>. 


(a) Ali jr.3 who are cubjecc to the numerical limitations 
specified in Section 1151 (a) of this title shall be allotted 
visas or their conditional entry authorized, as the case ray 
be, as follows: 


(5) Visas shall next be made available, in a number not 
to exceed 21 par centum of the number specified in section 
1151 (a) (ii) of this title, plus any visas not required 
for tho classes specified in paragraphs (1) through (4) 
of this subsection, to qualified immigrants \-7ho are the 
brothers or sisters of citizens of the 1 ni ted States. 


Section 101, 0 U.3.C. Sac. 


1101 


(a) As used in this Act - 

(27) The term "special immigrant" means 
" (A) an immigrant who was born in any .independent 
foreign country of the Western Hemisphere or in the 
Canal Zone and the spouse and children of any such 
immigrant, if accompanying, or following to join him: 
Provided, That no immigrant visa shall be issued 
pursuant to this clause until the consular officer is 
in receipt of a determination made by tha Secretary 
of Labor pursuant to the provisions of section 212(a)(14); 

Note 6. Sec. 21(e) of the Act of October 3, 1955 (79 
Stab. 921) pro video that ho number of special i immigrants 
within the meaning of section 101 (a)(27)(A), exclusive 
of special immigrants who are immediate relatives of 
United States citizens os described in section 201 (b) 
of the Act, shall not, in the fiscal year beginning 
July 1, 1963, or in any fiscal year thereafter, exceed 
a total of 120,000. 
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